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~ The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)^ Responsive to Gommunication(s) filed on 13 June 2006 , 
2a)\3 This action is FINAL. 2b)l3 This action is non-final. 

3) n Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213, 

Disposition of Claims 

4) ^ Claim(s) 1-61 is/are pending in the application. 

4a) Of the above claim(s) 60 and 61 is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) K Claim(s) 1-59 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) ^ Claim(s) 1-61 are subject to restriction and/or election requirement. 

Application Papers 

9) K The specification is objected to by the Examiner. 

10)0 The drawing(s) filed on is/are: a)n accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 !)□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)n All b)n Some * c)^ None of: 

1. n Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

1 . This action is in response to the After Final Amendment, filed June 1 3, 2006. 
Original claims 1-61 are currently pending. 

Response to Amendment 

2. Applicant's request for reconsideration of the finality of the rejection of the last 
Office action is persuasive and, therefore, the finality of that action is withdrawn. 

Response to Arguments 

3. Applicant's arguments filed June 13, 2006, with respect to the rejection of claims 
1-61 under 35 U.S.C. 102 have been fully considered and are persuasive. The rejection 
of claims 1-61 has been withdrawn. 



4. Applicants arguments filed June 13, 2006, with respect to the restriction of 
claims 1-61 have been fully considered and are persuasive. The restriction of claims 1- 
61 has been withdrawn. 
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Election/Restrictions 

5. Restriction to one of the following inventions is required under 35 U.S.C. 121: 

I. Claims 1-58, drawn to acquiring and comparing data using Brownian 
Motion, classified in class 705, subclass 35. 

II. Claims 60 and 61 , drawn to distributed computing using subscribers, 
classified in class 709, subclass 201. 

The inventions are distinct, each from the other because of the following reasons: 

6. Inventions I and II are related as subcombinations disclosed as usable together 
in a single combination. The subcombinations are distinct if they do not overlap in 
scope and are not obvious variants, and if it is shown that at least one subcombination 
is separately usable. In the instant case, subcombination group II has separate utility 
such as using subscribers to analyze data through distributing computing. See MPEP 
§ 806.05(d). 

The examiner has required restriction between subcombinations usable together. 
Where applicant elects a subcombination and claims thereto are subsequently found 
allowable, any claim(s) depending from or otherwise requiring all the limitations of the 
allowable subcombination will be examined for patentability in accordance with 37 CFR 
1.104. See MPEP § 821.04(a). Applicant is advised that if any claim presented in a 
continuation or divisional application is anticipated by, or includes all the limitations of, a 
claim that is allowable in the present application, such claim may be subject to 
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provisional statutory and/or nonstatutory double patenting rejections over the claims of 
the instant application. 

7. Because these inventions are independent or distinct for the reasons given 
above and there would be a serious burden on the examiner if restriction is not required 
because the inventions have acquired a separate status in the art in view of their 
different classification, restriction for examination purposes as indicated is proper. 

8. During a telephone conversation with Jeffrey Ingerman on September 28, 2006, 
a provisional election was made without traverse to prosecute the invention of group 1 , 
claims 1-59. Affirmation of this election must be made by applicant in replying to this 
Office action. Claim 60 and 61 are withdrawn from further consideration by the 
examiner, 37 CFR 1.142(b), as being drawn to a non-elected invention. 



Specification 

9. The specification is objected to under 35 U.S.C. § 1 12, first paragraph, as failing 
to adequately teach how to make and use the invention, i.e., failing to provide an 
enabling disclosure. 

The test to be applied under the written description portion of 35 U.S.C. § 1 12, 
first paragraph, is whether the disclosure of the application as originally filed reasonably 
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conveys to the artisan that the inventor had possession at that tinne of later claimed 
subject matter. Vas-Cat, Inc. v. Mahurkar, 935 F. 2d 1 555, 1 565, 1 9 USPQ2d 111,1118 
(Fed. Cir. 1991), rehVg denied (Fed. Cir. July 8, 1991) and reh'rg, en banc, denied (Fed. 
Cir. July 29, 1991). 

The applicants have failed to provide an enabling disclosure in the detailed 
description of the embodiment. The specification is objected to under 35 U.S.C. § 112, 
first paragraph, as failing to support the subject matter set forth in these claims. 

Specifically, while the concept of Brownian Motion is described in depth, and 
there is enablement for applying Brownian Motion to a set of measured data points, the 
specification does not provide enablement for determining, based on Brownian Motion, 
an expected second range of data during a second duration beginning at an initial 
moment. 



Claim Rejections - 35 USC § 112 



10. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification sliall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

1 1 . Claims 48, 52 and 56 are rejected under 35 U.S.C. 112, first paragraph, for the 
reasons set forth in the objection to the specification 
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12. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

13. Claims 1, 22, and 35 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

The language of the paragraphs at line 10 of claims 1, 22, and 35 is unclear as to 
what is being based on Brownian Motion. Specifically, it is unclear if Applicant has 
intended the phrase "based on Brownian Motion" to describe the "comparing", the 
"data," the "initial first duration," or other language of the claim. 



Claim Rejections - 35 USC § 101 

14. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 1-59 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. 

35 U.S.C. 101 requires that in order to be patentable the invention must be a 
"new and useful process, machine, manufacture, or composition of matter, or any new 
and useful improvement thereof (emphasis added). 
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Claims 1 , 22, 35, 48, 52, 56, the claimed invention as a whole does not 
accomplish a practical application. That is, it must produce a "useful, concrete and 
tangible result." See State Street, 149 F.3d at 1373, 47 USPQ2d at 1601-02. 
Accordingly, a complete disclosure should contain some indication of the practical 
application for the claimed invention. The mere fact that the claim performs comparing a 
first range to an expected range does not satisfy the requirement of 35 U.S.C. 101. The 
claim may be interpreted in an alternative as involving no more than a manipulation of 
an abstract idea and therefore is non-statutory under 35 U.S.C. § 101. The claimed 
invention as a whole must produce a "useful, concrete and tangible" result to have a 
practical application. 

Claims 2-21, 23-34, 36-47, 49-51, 53-55, 57-59, the claims are dependent from 
independent claims which are non-statutory, and are therefore also rejected. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dan Kesack whose telephone number is 571-272-5882. 
The examiner can normally be reached on M-F, 8am-4:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Vincent Millin can be reached on 571-272-6747. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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